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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Respondent,
v.
HARRY JAMAR GORDON,
:

Case No. 890130-CA
Priority No. 2

Defendant/Appellant.

STATEMENT OF JURISDICTION
Jurisdiction is conferred on this Court by Utah Code
Ann. section 78-2a-3(2)(e), which provides that this Court has
jurisdiction over "interlocutory appeals from any court of record
in criminal cases, except those involving a charge of a first
degree or capital felony."

Appellant is charged with

manslaughter, a second degree felony (R. 7 ) . This Court granted
Appellant's petition for interlocutory appeal on April 13, 1989
(R. 103).
STATEMENT OF ISSUE
1. Does the district court have jurisdiction to
consider the propriety of the circuit court's bindover order?
STATUTES AND CONSTITUTIONAL PROVISIONS
Pertinent statutory and constitutional provisions are
set forth in the addendum to this brief.
STATEMENT OF THE CASE
This is an interlocutory appeal from an order issued by
Third District Judge Noel, which order denied jurisdiction to
1

review the bindover order issued by the circuit court.
STATEMENT OF FACTS
Appellant was charged by information filed on July 13,
1988, with manslaughter, a second degree felony violation of Utah
Code Ann. section 76-5-205(1)(a)(b) (R. 7 ) . Preliminary hearing
was held on November 2, 1988, before the Honorable Sheila
McCleve, Circuit Court Judge (R. 9 ) .
On November 14, 1988, Appellant submitted a motion to
dismiss the information, arguing that the State had not carried
its burden of establishing probable cause that manslaughter or
negligent homicide had been committed because the death of the
victim in this case was not foreseeable, as required for a
conviction of manslaughter or negligent homicide.

See R. 14-21.

The State opposed the motion to dismiss, filing a memorandum on
November 28, 1988, defining the standard of proof required for a
bindover, and arguing that to obtain a conviction, the State1s
duty was only to show that Appellant was the proximate cause of
the victim's death.

See R. 25-28.

On December 1, 1988, the

Honorable Sheila McCleve, Circuit Court Judge, ordered Appellant
bound over to stand trial on the charge (R. 2 ) .
At the arraignment in district court on December 9,
1988, Appellant entered a plea of not guilty, reserving the right
to raise objections to the preliminary hearing that had occurred
in circuit court (R. 172-175).

On December 19, 1988, Appellant

moved to quash the bindover of the circuit court and to dismiss
the information, arguing that the circuit court had failed to
2

apply the probable cause standard appropriately (R. 58-63).

The

State opposed this motion, arguing that the district court had no
jurisdiction to review the evidence presented in the preliminary
hearing, and that the appropriate remedy for Appellant to pursue
was an interlocutory appeal (R. 65-70).
On February 23, 1989, Judge Noel denied the motion to
quash the bindover order and dismiss the information, in an order
reading, in part, as follows:
1. The District Court lacks jurisdiction
pursuant to 77-35-26(b)(3), Utah Code
Annotated, 1953 as amended and 78-3-4, Utah
Code Annotated, 1953 as amended, to review
the sufficiency of evidence of a preliminary
hearing from Circuit Court.
2. Any appeal from a bind-over should be
directed to the Court of Appeals.
3. The Defendant's motion to Quash the
bind-over from Circuit Court is hereby
denied.
(R. 99 - See addendum).
After receiving permission on April 14, 1989, from this
Court for an interlocutory appeal of this order, Appellant filed
his notice of appeal on April 26, 1989 (R. 159).
SUMMARY OF ARGUMENT
The Utah Constitution and Code provide district courts
with plenary original jurisdiction which is limited only by
statutory or constitutional prohibition.

There is no

constitutional or statutory prohibition of district court
original jurisdiction to resolve motions to quash bindovers.
This Court's appellate jurisdiction over the circuit courts
should not be construed as prohibiting district court original
3

jurisdiction to quash an improper bindover.
Forcing criminal defendants to appeal improper
bindovers to this Court would interfere with the efficient
exercise of the district courts1 original jurisdiction over
criminal prosecutions.
ARGUMENT
I.
THE DISTRICT COURTS HAVE
ORIGINAL JURISDICTION TO
QUASH BINDOVERS FROM THE CIRCUIT COURTS.
The original jurisdiction of district courts is
described in the Utah Constitution in Article VIII section 5/
which reads as follows:
The district court shall have original
jurisdiction in all matters except as limited
by this constitution or by statute, and power
to issue all extraordinary writs. The
district court shall have appellate
jurisdiction as provided by statute. The
jurisdiction of all other courts, both
original and appellate, shall be provided by
statute. Except for matters filed originally
with the supreme court, there shall be in all
cases an appeal of right from the court of
original jurisdiction to a court with
appellate jurisdiction over the cause.
The statute defining the jurisdiction of the district courts is
Utah Code Ann. section 78-3-4, which provides:
(1) The district court has original
jurisdiction in all matters civil and
criminal, not excepted in the Utah
Constitution and not prohibited by law.
(2) The district court judges may issue
all extraordinary writs and other writs
necessary to carry into effect their orders,
judgments, and decrees.
(3) Under the general supervision of the
presiding officer of the Judicial Council,
cases filed in the district court, which are
4

also within the concurrent jurisdiction of
the circuit court, may be transferred to the
circuit court by the presiding judge of the
district court in multiple judge districts,
or the district court judge in single judge
districts. The transfer of these cases may
be made upon the court's own motion or upon
the motion of either party for adjudication.
When an order is made transferring a case,
the court shall transmit the pleadings and
papers to the circuit court to which the case
is transferred. The circuit court has the
same jurisdiction as if the case had been
originally commenced in the circuit court and
any appeals from final judgments shall be to
the Court of Appeals.
(4) Appeals from the final orders,
judgments, and decrees of the district court
are under Sections 78-2-2 and 78-2a-3.
(5) The district court has jurisdiction
to review agency adjudicative proceedings as
set forth in Chapter 46b, Title 63, and shall
comply with the requirements of that chapter,
in its review of agency adjudicative
proceedings.
Thus, both the Utah Constitution and the Utah Code
grant plenary original jurisdiction in the district courts, which
jurisdiction cannot be limited without statutory or
constitutional prohibition.
The trial court apparently interpreted this Court's
appellate jurisdiction over the circuit courts as prohibiting
district court jurisdiction over a motion to quash the bindover
from circuit court.

Utah Code Ann. section 78-2a-3(2)(c) reads:

1
The trial court cited Utah Code Ann. section 76-35-2526(b)(3):
(b) An appeal may be taken by the defendant:
....

(3) From an interlocutory order when,
upon petition for review, the supreme court
decides that such an appeal would be in the
interest of justice;
5

(2) The Court of Appeals has appellate
jurisdiction, including jurisdiction of
interlocutory appeals, over:
•• • *

(d) appeals from the circuit courts,
except those from the small claims department

and Utah Code Ann. section 78-3-4:
(1) The district court has original
jurisdiction in all matters civil and
criminal, not excepted in the Utah
Constitution and not prohibited by law.
(2) The district court judges may issue
all extraordinary writs and other writs
necessary to carry into effect their orders,
judgments, and decrees.
(3) Under the general supervision of the
presiding officer of the Judicial Council,
cases filed in the district court, which are
also within the concurrent jurisdiction of
the circuit court, may be transferred to the
circuit court by the presiding judge of the
district court in multiple judge districts,
or the district court judge in single judge
districts. The transfer of these cases may
be made upon the court's own motion or upon
the motion of either party for adjudication.
When an order is made transferring a case,
the court shall transmit the pleadings and
papers to the circuit court to which the case
is transferred. The circuit court has the
same jurisdiction as if the case had been
originally commenced in the circuit court and
any appeals from final judgments shall be to
the Court of Appeals.
(4) Appeals from the final orders,
judgments, and decrees of the district court
are under Sections 78-2-2 and 78-2a-3.
(5) The district court has jurisdiction
to review agency adjudicative proceedings as
set forth in Chapter 46b, Title 63, and shall
comply with the requirements of that chapter,
in its review of agency adjudicative
proceedings.
The court then concluded that the proper remedy weis interlocutory
appeal to this Court for review of the propriety of the bindover
(R. 9 ) .
6

of a circuit court[.]
The trial court apparently considered the motion to
quash as an appeal.

This reasoning is erroneous.

Reference to

Utah Rule of Criminal Procedure 12 demonstrates that the district
court is to dispose of motions to quash bindovers during the
normal course of a trial - during the district court's exercise
of original jurisdiction.

That rule provides that a defendant

must raise at least five days prior to trial "defenses and
objections based on defects in the indictment or information
other than that it fails to show jurisdiction in the court or to
charge an offense, which objection shall be noticed by the court
at any time during the pendency of the proceeding".
The fact that a motion to quash a bindover is disposed
of during the district court's exercise of original jurisdiction
is further supported by reference to the state constitutional
revisions of appellate jurisdiction, and subsequent case law.

On

July 1, 1985, the Utah Constitution was amended, and the language
in Article VIII section 7, which provided district courts with
appellate jurisdiction over inferior courts, was replaced with
2

See also Utah Code Ann. section 78-4-11:
Except as otherwise directed by section
78-2-2, appeals from final civil and criminal
judgments of the circuit courts are to the
Court of Appeals. The county attorney shall
represent the interest of the state as
public prosecutor in any criminal appeals
from the circuit court. City attorneys shall
represent the interests of municipalities in
any appeals from circuit courts involving
violations of municipal ordinances,
(emphasis).
7

language in the new Article VIII section 5, indicating that the
appellate jurisdiction of the district courts is to be provided
by statute.

In State v. Brickey, 714 P.2d 644 (Utah 1986), the

Utah Supreme Court discussed the circumstances in which the
prosecution may refile a case after it has been dismissed for
lack of probable cause in a preliminary hearing.

Id. at 646.

After describing the circumstances allowing refiling and finding
that those circumstances were not present in the case before the
court, the court concluded, "the district court should have
quashed the bindover."

Ld. at 648.

Thus, it appears that the constitutional change in the
appellate jurisdiction of the district courts did not affect
district court jurisdiction over motions to quash bindovers, and
further supports the conclusion that the disposition of motions
to quash bindovers occurs during the district court's exercise of
3
original jurisdiction.
As noted supra, the motion to quash the bindover is not
an "appeal", but occurs during the normal course of a trial.
Even if motions to quash bindovers were appropriately brought
before this Court as "appeals" under 78-2a-3(2)(c), the grant of
jurisdiction to this Court is not framed in exclusive or
prohibitory language, and should not be read as a prohibition of
the original jurisdiction of the district courts.

£f. State v.

3
See also State v. Martinez, No. 860255-CA (unpublished
opinion filed February 18, 1988), slip opinion at 3 ("The
decision in Brickey does recognize the power of district courts
to quash defective bindovers from circuit court.").
8

Schreuder, 712 P.2d 264, 267-268 (Utah 1985)(while statute
describing procedure in certified cases appears to assume that
jurisdiction over preliminary hearings in certified cases will be
exercised by circuit courts, the statute is not explicit in
excluding other courts from that jurisdiction and should not be
read as prohibiting exercise of that original jurisdiction by
district courts)•
Because there is no statutory or constitutional
prohibition of district court disposition of motions to quash
bindovers during the exercise of their original jurisdiction, the
district court in the instant case erred in ruling that the court
had no jurisdiction to rule on the merits of the motion to quash
the bindover.
II.
DIVERTING MOTIONS TO QUASH BINDOVERS
INTO THE INTERLOCUTORY APPEAL PROCESS
WOULD CAUSE UNDUE DELAY IN CRIMINAL TRIALS.
Rule 12 of the Utah Rules of Criminal Procedure, which
governs motions to quash in district court, provides that such
motions should be raised five days prior to trial:
(b) Any defense, objection or request,
including request for rulings on the
admissibility of evidence, which is capable
of determination without the trial of the
general issue may be raised prior to trial by
written motion. The following shall be
raised at least five days prior to trial:
(1) defenses and objections
based on defects in the indictment
or information other than that it
fails to show jurisdiction in the
court or to charge an offense,
which objection shall be noticed by
the court at any time during the
9

pendency of the proceeding;
Thus, the rule contemplates that motions to quash bindovers might
take no more than five days to resolve in the district court, and
not cause undue delay in trial scheduling.
If motions to quash were characterized as "appeals",
and defendants were required to file them in the Court of Appeals
or the Supreme Court, trials would be needlessly interrupted and
delayed.

Because such "appeals" would be from an interlocutory

order, the interlocutory appeal process would apply.
Court of Appeals Rule 5.
consuming.

See Utah

That process is complicated and time

First, a defendant must petition this Court to accept

the interlocutory appeal.

The defendant is allowed twenty days

after the issuance of the bindover order in which to file the
petition.

Rule 5(a) of the Utah Court of Appeals.

The State is

then given ten days in which to respond to the petition for
interlocutory appeal.

Rule 5(c) of the Utah Court of Appeals.

There is no time limit on the Court's consideration of the
petition for interlocutory appeal.
If the petition for interlocutory appeal is granted,
the interlocutory appeal is then treated under the regular rules
for appeal.

Rule 5(d) of the Utah Court of Appeals.

Excluding

delays that might be caused by transcript preparation and
extensions requested by counsel for defense and the State, the
briefing schedule requires forty days for the filing of the
appellant's brief, thirty days for the filing of the respondent's
brief, and thirty days for the filing of the appellant's reply
10

brief.

Rule 26 of the Utah Court of Appeals.

Oral argument and

the production of an opinion by this Court would of course take
more time.
At a minimum, the disposition of the motion to quash
that would be decided within five days without disturbing the
trial schedule in district court could take a minimum of one
hundred and twenty days after the bindover is issued in the
interlocutory appeal process.

Such a result would waste judicial

resources and fly in the face of the Utah Constitution's
recognition of the importance of expedient criminal trials.

See

Utah Constitution Article I section 12, "In criminal prosecutions
the accused shall have the right ... to have a speedy public
trialC.]"
Finally, the district court is in the best position to
evaluate a motion to quash a bindover.

As noted in State v.

Anderson, 612 P.2d 778 (Utah 1980), the preliminary hearing
serves two purposes: the ferreting out of groundless
prosecutions, and the protection of the defendant's right to a
fair trial (i.e. through serving as a discovery device).
783-784.

IcI. at

Trial courts have traditionally been recognized as best

equipped to evaluate fact intensive issues such as those raised
in a motion to quash a bindover.

£f. State v. Archuletta, 501

P.2d 263, 264 (Utah 1972)(trial court is vested with duty to
insure that trial is fair, is in a better position than appellate
court to evaluate claims relating to fairness of trial).
CONCLUSION
11

This Court should reverse the trial court's order
denying jurisdiction over Appellant's motion to quash the
bindover order.
Respectfully submitted this SJjL day of
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ADDENDUM

THB DISTRICT COURT OF THE THJKD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
THE STATE OF UTAH,
ORDER

Plaintiff,
v.
HARRY GORDAN,

Case No. CR88-1585

Defendant.

Judge Frank G. Noel

The above-entitled matter came on for hearing
day

of

January, 1989, before

was

represented

by Marty

by James Bradshaw.
authority

and

the Honorable Frank Noel.

Verhoef.

The Defendant

The Court having

being

advised

on the

of

was

27th

The State
represented

considered the memorandums of

the premises

enters

the

following

order:
1.

The

77-3S-26(b)(3),

District

Utah

Court

lacks

Code Annotated,

jurisdiction

1953 as

amended

pursuant
and

to

78-3-4,

Utah Code Annotated, 1953 as amended, to review the sufficiency of
evidence of a preliminary hearing from Circuit Court.
2.

Any

appeal

from

a

bind-over

should

be

directed

to

the Court of Appeals.
3.

The Defendant's

motion

to

Quash

the

bind-over

Circuit Court is hereby denied.

DATED this ^?Jh>

day of February, 1989.
BY THE COURT

_L

FRANK G.

NOEL,

Judge

from

ADDENDUM
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IN THE UTAH COURT OF APPEALS

APR 2 5 1989
OOOOO
r\

SALT LAKE
LA
COUNT"

™A ...

State of Utah,

Dtp*.*, wjern

Plaintiff and Respondent,

ORDER

v.
Case No. 890130-CA
Harry Jamar Gordon,

ff/9f/S7jr

Defendant and Appellant.
Before Judges Bench, Davidson and Jackson (On Law and Motion).

This matter is before the court on a petition for
permission to appeal pursuant to R. Utah Ct. App. 5.
IT IS HEREBY ORDERED THAT the petition is granted.
DATED this

/3

~dav of April, 1989.

FOR THE COURT:

Russell W. Bench, Judge

